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Introduction

1. Counsel for Mr Taha Yaseen Ramadan file this brief in support of their contention that the Appellate Chamber should, as a matter of law, reduce the sentence of death by hanging issued by Trial Chamber One on 12 February 2007.

Procedural Background

2. On 19 October 2005, Mr Taha Yaseen Ramadan was brought before Trial Chamber One of the Iraqi High Tribunal and asked to answer allegations that he was criminally liable for acts perpetrated by various state organs, in particular the Popular Army, in the wake of an assassination attempt upon the then President, Saddam Hussein, during a visit of Saddam Hussein to Dujayl on 08 July 1982.

3. On 15 May 2006, after considering the evidence presented to it in the referral file as well as the pleadings of the Prosecution, Trial Chamber One charged Mr Taha Yaseen Ramadan with a number of crimes under Article 12 of the Statute of the Iraqi High Tribunal,
 in particular with violations of Article 12(1)(a) (wilful killing), Article 12(1)(d) (deportation or forcible transfer of population), Article 12(1)(e) (imprisonment or other severe deprivation of physical liberty in violation of fundamental norms of international law), Article 12(1)(f) (torture), Article 12(1)(i) (enforced disappearance of persons) and Article 12(1)(j) (other inhumane acts of a similar character intentionally causing great suffering, or serious injury to the body or to the mental or physical health).

4. On 05 November 2006, Trial Chamber One rendered its judgement of Mr Taha Yaseen Ramadan and his seven co-accused.  Mr Taha Yaseen Ramadan was found guilty of all the charges, except for alleged violations of Article 12(1)(i) (enforced disappearance of persons).  Of particular relevance to the current proceedings was the finding that Mr Taha Yaseen Ramadan was guilty of a violation of Article 12(1)(a) (wilful killing as a crime against humanity).  A sentence of life imprisonment was awarded in accordance with Article 24 of the IHT Statute and pursuant to Article 406(2)(a) of the Penal Code.

5. On or about 26 November 2006, Trial Chamber One issued its legal reasons for the findings of guilt announced during the proceedings of 05 November 2006.  The Trial Chamber held that the convicted person had incurred individual criminal responsibility on the charge of wilful killing as a crime against humanity under the provisions of Article 15(2)(d) (common purpose) and Article 15(4) (command responsibility) of the IHT Statute.  The finding of guilt on the charge of wilful killing as a crime against humanity was additionally rooted in the provisions of Paragraphs 34(2) and 53 of the Penal Code.  
6. On 03 December 2006, retained counsel for Mr Taha Yaseen Ramadan filed a brief with the Appellate Chamber contesting the sentences handed down on 05 November 2006 as well as the reasons given on or about 26 November 2006.

7. On or about 13 December 2006, the Chief Prosecutor of the IHT appealed the sentence of life imprisonment awarded to Mr Taha Yaseen Ramadan on 05 November 2006.
8. On 26 December 2006, the Appellate Chamber upheld the findings of guilt handed down by Trial Chamber One in the case of Mr Taha Yaseen Ramadan.
  In the same judgement, the Appellate Chamber repealed the paragraph of the Trial Chamber judgement sentencing Mr Taha Yaseen Ramadan to a term of life imprisonment.  In its judgement, the Appellate Chamber referred the case file back to Trial Chamber One.  At the same time, the Appellate Chamber requested that the sentence awarded to Mr Taha Yaseen Ramadan for his conviction on the charge of wilful killing be increased to a sentence of death by hanging.

9. On or about 17 January 2007, an order was issued by Trial Chamber One informing Mr Taha Yaseen Ramadan that he was to appear before the Trial Chamber concerning the matter of re-sentencing.  Counsel for the convicted person were never formally notified of this hearing, although they did appear in court on the required date, that is, on 25 January 2007.

10. On 25 January 2007, counsel for Mr Taha Yaseen Ramadan filed an emergency motion with the Appellate Chamber in accordance with Article 266(A) of the Law on Criminal Proceedings.
  The said motion requested that the Appellate Chamber correct its judgement of 26 December 2006, and likewise correct the legal errors arising therefrom.

11. On 25 January 2007, Trial Chamber One, composed of five judges, three of whom had not served with the Trial Chamber during the evidentiary phase of the Dujayl trial, reconvened to consider the request of the Appellate Chamber that Mr Taha Yaseen Ramadan be awarded a sentence of death by hanging.  The proceedings were immediately recessed by the Judge Ali Hassan Ali, presiding, until 12 February 2007.  Defence counsel were not informed of the reasons for this decision by Judge Ali Hassan Ali, or by any other officer of the Tribunal.
12. On 12 February 2007, Trial Chamber One announced that the Appellate Chamber had dismissed the motion submitted by counsel for Mr Taha Yaseen Ramadan on 25 January 2007.  Neither oral nor written reasons were given for the dismissal of the motion, either by the Appellate Chamber or by Trial Chamber One.
13. On 12 February 2007, Trial Chamber One awarded a new sentence to Mr Taha Yaseen Ramadan, that is, a sentence of death by hanging.  Whilst a sentencing order was issued several days later bearing the date 12 February 2007, neither oral nor written reasons were given for the change of sentence from one of life imprisonment to one of death by hanging.

The Law

Substantive Law
14. Article 12(1)(a) of the IHT Statute prohibits wilful killing as part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack.
15. Article 15(2)(d) of the IHT Statute provides for individual criminal responsibility where an accused person is found to have contributed by means not found elsewhere in the Statute, together with a group of persons with a common criminal intent, to the commission or attempted commission of a crime, provided such contribution is intentional and is either: (1) made with the aim of furthering the criminal activity or criminal purpose of the group, where such activity or purpose involves the commission of a crime within the jurisdiction of the Tribunal; or (2) made with the knowledge of the intention of the group to commit the crime.

16. Article 15(4) of the IHT Statute provides for individual criminal responsibility for crimes perpetrated by subordinates, where the commander knew, or had reason to know, that the subordinate had committed, or was about to commit, such acts.  The objective element required to trigger criminal liability under Article 15(4) is proof that the commander failed to take the necessary and reasonable measures to prevent such acts or, in the alternative, that he failed to refer the matter to competent authorities for investigation and prosecution.

17. Paragraphs 405 and 406, amongst others, of the Penal Code provide for the punishment of the crime of murder; Paragraph 411 of the Penal Code defines the crime of manslaughter.

Law Applicable during Sentencing

18. According to Article 24(5) of the IHT Statute, the penalty for offences under Articles 11, 12 and 13 of the Statute that do not have a counterpart under Iraqi law shall be determined by the Trial Chambers taking into account such factors as the gravity of the crime and the individual circumstances of the convicted person.  The Trial Chambers shall, in such cases, be guided by judicial precedents and relevant sentences issued by the international criminal tribunals.

19. Rule 65 of the IHT Rules of Procedure
 requires that in deliberating upon the issue of sentencing, Trial Chambers of the IHT must take into account the factors mentioned in Article 24 of the IHT Statute, as well as, amongst other things, aggravating circumstances and attenuating circumstances.

20. Paragraph 34(2) of the Penal Code states that an offence is considered to be premeditated where the offender foresees the criminal consequence of his action and embarks on that course of action, accepting the risk involved.

21. Paragraph 53 of the Penal Code states that a party to an offence, whether as principal or accessory, is only punishable by the penalty for the offence that has actually been committed, even though he did not intend to commit the offence, as long as the offence that is committed is the probable consequence of his participation in it.

22. Paragraphs 405 and 406 of the Penal Code include sentencing guidelines where a person has been convicted of the crime of murder; Paragraph 411 of the Penal Code outlines the sentencing options where a person has been convicted of the crime of manslaughter.
Law Relevant to Appellate Issues

23. Article 25(1) of the Statute of the Iraqi High Tribunal provides for the right of a convicted person to appeal verdicts and decisions in cassation to the Appellate Chamber of the Tribunal.
24. Rule 68 of the IHT Rules of Procedure provides that cassation proceedings before the Appellate Chamber of the IHT should be consistent with the Law on Criminal Proceedings.

25. Article 7(1) of the Rules of Procedure requires that IHT judges act with “complete independence” of any party during the execution of their judicial duties.
26. Article 259(B) of the Law on Criminal Proceedings compels the Court of Cassation (or, by extension, the Appellate Chamber of the IHT) to explain the grounds on which it based its decision to request an increase in the penalty awarded to Mr Taha Yaseen Ramadan by Trial Chamber One, that is, any decision rendered under the provisions of, amongst others, Article 259(A)(4).

27. Article 263(A) of the Law on Criminal Proceedings provides that a case returned for a review of sentence must be reviewed by the same judge or judicial body which issued the verdict in the first instance, unless it is impossible to do so. 

28. Rule 58(3) of the IHT Rules of Procedure requires that judgements be written, that is, there is an expectation arising from Rule 58(3) that written reasons be proffered by the Trial and Appellate Chambers when passing judgement. 
Grounds of Appeal
29. The submissions of counsel for the convicted person Mr Taha Yaseen Ramadan are as follows:
(1) The Appellate Chamber has yet to issue reasons for its dismissal of the request for a correction of legal errors in, or arising from, its judgement of 26 December 2006.
(2) There is a perception of political and other forms of interference in the process at both the Trial and Appellate levels which calls into doubt the proper application of justice where the sentencing of Mr Taha Yaseen Ramadan is concerned.  In the event that the sentence of death by hanging is permitted to stand on appeal, which we would submit must not occur on the merits, the capacity of the Tribunal as a whole to deliver impartial justice is likely to be questioned still more widely than it is already the case.
(3) The Appellate Chamber erred in not informing Trial Chamber One that the request of the Appellate Chamber that the sentence against Mr Taha Yaseen Ramadan be increased was of the nature of a request, and not in any way a binding order.

(4) Trial Chamber One, as it was composed on 12 February 2007, was improperly constituted and, as such, not qualified to amend the sentence of life imprisonment handed down on 05 November 2006.  We root this assertion in the fact that three of the five justices who appeared on 12 February 2007 were not members of Trial Chamber One during any of the evidentiary proceedings concerning the case of Mr Taha Yaseen Ramadan.

(5) In reaching a final decision on the issue of sentencing, the Appellate Chamber is not exclusively bound by the requirements of the Penal Code and the Law on Criminal Proceedings but is obliged, additionally, to take note of the provisions of the IHT Statute, the IHT Rules of Procedure and also the relevant international law and scholarly opinion.
(6) Trial Chamber One was correct in the first instance in imposing a sentence not exceeding life imprisonment.  This is particularly the case in light of the fact that the conviction of Mr Taha Yaseen Ramadan on the count of wilful killing as a crime against humanity was rooted in a finding of command responsibility, the mental requirement of which is akin to negligence, rather than recklessness or another mental state amounting to criminal intent.  
(7) Additional evidence has been uncovered which requires a reconsideration of the original sentence, with the necessity that consideration be given to the reduction of this sentence if the finding of guilt under Article 12(1)(a) and Article 15(4) is upheld.
Defence Submissions

Ground 1:  The Appellate Chamber has yet to Issue its Reasons for the Dismissal of the Request for Correction dated 25 January 2007
30. On 25 January 2007, counsel for the convicted person Mr Taha Yaseen Ramadan filed with the Appellate Chamber a request for a correction of legal errors in, or arising from, the judgement of the Appellate Chamber dated 26 December 2006.  This filing was made pursuant to Article 25(1) of the IHT Statute, Rule 68 of the IHT Rules of Procedure, and Article 266(A) of the Law on Criminal Proceedings.
31. It was the respectful submission of counsel for the convicted person Mr Taha Yaseen Ramadan that Trial Chamber One could not logically address a request by the Appellate Chamber for the re-sentencing of the convicted person whilst points of law concerning this re-sentencing are being considered by the Appellate Chamber in accordance with the clear provisions of Iraqi law governing cassation procedure.  It is the further submission of the Defence that this fact alone should render invalid the order issued by Trial Chamber One on 12 February 2007.
32. In its judgement of 26 December 2006, the Appellate Chamber dealt with the appeals briefs filed by seven men convicted following the Dujayl proceedings.  In the same seventeen-page judgement, the Appellate Chamber considered the acquittal of the accused Mohammed Azzawi.  Owing to the brevity of the legal reasoning of the Appellate Chamber, those aspects of the judgement dealing with the case of Mr Taha Yaseen Ramadan were too brief to cover adequately the points of law relevant to the request for re-sentencing.  As a result, Trial Chamber One, three members of which were in any event unfamiliar with the evidence of the case at 12 February 2007, was requested to sentence the convicted person to death by hanging without any understanding of why the Appellate Chamber had requested that the Trial Chamber do so.  It is the submission of counsel that this fact alone should render invalid the order issued by Trial Chamber One on 12 February 2007.
33. It is the contention of counsel for Mr Taha Yaseen Ramadan that the arguments offered in the judgement of the Appellate Chamber with respect to this convicted person deal in the main with the reasons for the decision of the Appellate Chamber to uphold the findings of guilt on the charges against Mr Taha Yaseen Ramadan.  Reference is made, in particular, to the legal reasons dealing with the issue of command responsibility.  However, nowhere in the judgement of the Appellate Chamber are reasons given for the decision of the Appellate Chamber to refer back to the Trial Chamber the issue of sentencing.  
34. Counsel for Mr Taha Yaseen Ramadan hold that this omission is inconsistent with the requirements of Article 259(B) of the Law on Criminal Proceedings.  Counsel for Mr Taha Yaseen Ramadan would further draw the attention of the Appellate Chamber to Rule 58(3) of the IHT Rules of Procedure, in particular that part of Rule 58(3) which implies that judgements shall be rendered in written form.  It is the contention of counsel that, by extension, the requirement of this Rule that judgements be rendered in written form is applicable also to the Appellate Chamber.  We would further submit that this is especially the case where the Appellate Chamber has requested that a sentence of life imprisonment be changed to a sentence of death by hanging.
35. In their request for a correction submitted to the Appellate Chamber, counsel for Mr Taha Yaseen Ramadan argued that the Appellate Chamber erred in law in its judgement of 26 December 2006.  In particular, defence counsel noted that the Appellate Chamber did not couple its request for a change of sentence with a clear statement that there is no requirement in law that Trial Chamber One raise the sentence of the convicted person.  Subsequent events created the impression that Trial Chamber One has been ordered, rather than merely requested, to increase the sentence to one of death by hanging. 
36. On 12 February 2007, the freedom of Trial Chamber One to consider the issue of sentencing purely on the merits was called into question by the appearance of the President of the IHT (who is also judge presiding over the Appellate Chamber) in the courthouse.  It will additionally be noted that the President proceeded to meet at some length with the judge presiding over Trial Chamber One, shortly before the proceedings started that day.  Defence counsel do not wish to suggest any malfeasance on the part of any IHT judge.  Rather, it is our submission that the 12 February 2007 meeting between the judges presiding over the Appellate Chamber and Trial Chamber One gives rise to the impression of impropriety.  It is the submission of counsel that this meeting alone should render invalid the order issued by Trial Chamber One on 12 February 2007.

37. In their request to the Appellate Chamber for correction, counsel for Mr Taha Yaseen Ramadan further argued that it would be contrary to the provisions of Article 263(A) of the Law on Criminal Proceedings for Trial Chamber One, as it is currently constituted, to seize itself of the case at hand.  It is the view of counsel for the convicted person that the absence of two of the regular members of the Trial Chamber, including the judge presiding during the actual trial, on a foreign vacation did not constitute sufficient reason to overrule the other provisions of Article 263(A).  
Ground  2: There is a Perception of Political Interference in this Process of Re-sentencing
38. The Appellate Chamber of the Iraqi High Tribunal is the ultimate arbiter of matters of substantive and procedural law applicable within the IHT.  The Appellate Chamber, as well as each member thereof, must not be subjected to pressure from the executive and legislative branches of the Government of Iraq.  To reassure the public of Iraq that the findings of this Tribunal are rendered independently, it is likewise essential that the perception of the independence of the Appellate Chamber and its judges be total.  It is the submission of counsel that, where the issue of the sentencing of Mr Taha Yaseen Ramadan is concerned, there is the perception of political interference in the process.  It is the further submission of the Defence that the perception of political interference is sufficiently serious in this case that any reaffirmation by the Appellate Chamber of the sentence of death by hanging would bring the administration of justice by the Iraqi High Tribunal into disrepute in the public mind.
39. Articles 84 and 85 of the Constitution guarantees the independence of the judiciary.  In particular, the Constitution notes at Article 85 that “No authority shall have the right to interfere in the Judiciary and the affairs of Justice.”
  
40. The aforementioned provisions of the Constitution are wholly in accordance with the obligations of Iraq under international law, in particular, the Universal Declaration of Human Rights (1948) and the International Covenant on Civil and Political Rights (1966), which entered into force on 23 March 1976.  In particular, Article 10 of the Universal Declaration of Human rights, which was supported by Iraq in a United Nations General Assembly vote on 10 December 1948, provides that “Everyone is entitled to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and obligations and of any criminal charge against him.”  Likewise, the International Covenant on Civil and Political Rights, which was signed by the Republic of Iraq on 18 February 1969, and ratified by the National Assembly on 25 January 1971, provides at Article 14(1) that accused persons “shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law.”

41. The independence of the judiciary in matters of law is lent force by, amongst other sources, the Penal Code.  Article 233 of the Penal Code makes it a criminal offence for any public official or employee to intercede in a case on behalf of, or against, an accused person.  Article 234 of the Penal Code threatens with incarceration any judge who issues an unjust judgement in the wake of such intercession.
42. The solemn principle of the independence of the judiciary likewise finds expression in the legal foundations of this Tribunal.  Rule 7(1) of the IHT Rules of Procedure provides that “Each Judge shall act with complete independence and shall not be subject or respond to instructions or directions issued by the Presidency of the Republic, the Council of Ministers, or any other government body or other party during his judicial mission.”
  Rule 7(2) requires that “During the investigation, trial or appeal, the Judges must perform their duties with complete impartiality.”  The independence of the Iraqi High Tribunal from political and other forms of interference is given expression in Article 1(1) of the Statute of the IHT.  Interference in the affairs of the judiciary or attempting to influence its functioning constitutes a prosecutable offence under Article 14(1) of the Statute.
43. Counsel for the convicted person recognise that questions of political interference are exceedingly delicate and we do not want to embarrass the Appellate Chamber, members of the Government of Iraq nor the political staff of senior officials of the current Government.  However, we would draw the attention of the Appellate Chamber to the fact that a senior official within the Office of the Prime Minister has made a number of public statements concerning the case of Mr Taha Yaseen Ramadan – despite the fact that the matter remains before the Chambers of this Tribunal.  This individual was present in the courthouse on 12 February 2007, where he was seen by defence counsel.  Later that day, the official in question told journalists that the sentence of death by hanging was fully justified.  Counsel for the convicted person do not wish to allege that the official in question influenced, or sought to influence, the deliberations of Trial Chamber One.  However, the mere perception that this official might have been in a position to do so is sufficient to render unsafe any sentence of death by hanging.
Ground 3: Failure of the Appellate Chamber to Inform Trial Chamber One that the Request for a Change of Sentence was of the Nature of a Request
44. It is the submission of counsel for Mr Taha Yaseen Ramadan that the independence of the Tribunal, the judiciary and each judge of this Tribunal, as guaranteed in the Constitution of Iraq and other legal instruments, necessarily extended to Trial Chamber One in its consideration of the most appropriate sentence to be awarded in this case.  We would additionally submit that it follows from this that the Appellate Chamber had a duty, which it failed to fulfil, to inform Trial Chamber One that the request for a change of sentence made on 26 December 2006 was not of the nature of a binding order
45. The independence of the lower courts on matters of law vis-à-vis courts of cassation, whilst not absolute, finds expression in various authorities.  For instance, Article 276 of the Law on Criminal Proceedings compels a lower court to hold a re-trial where ordered to do so by the Court of Cassation.  However, the same lower court is not compelled to alter, after the re-trial, its original findings, should the lower court not wish to do so.
46. It is the submission of counsel for Mr Taha Yaseen Ramadan that still stronger support for the independence of lower courts (including Trial Chamber One) in sentencing issues can be found in Article 263(c) of the Law on Criminal Proceedings.  In the said Article, clear provision is made for the lower court – in this case Trial Chamber One – to hold to its original decision with respect to sentencing.  Where the lower court exercises its right to award once again the same sentence, the matter is returned to the Court of Cassation.

47. The reading of the law proffered by counsel for the convicted person in the preceding paragraph is not, counsel would submit, something that ought to be in dispute.  Reference is made in this context to the scholarly writings of Judge Jamal Muhammed Mustafa, may Allah have mercy upon him, the recently-deceased President of this Tribunal and, at the time of his death, the judge presiding over the IHT Appellate Chamber.  In 2004, Judge Jamal Muhammed published a study of Iraqi Procedural Law.  The said textbook was, he explained in the preface, based “essentially on lectures that I gave for years to the students of the Judicial Institution as well as the students of high and initial studies of the Law Faculty and Al-Nahran College, in addition, to the police officers in the Police High Institution like the High Institution for Security and Administration Development and the Interior Ministry, as well as the Governors, Directors of the Sub-Districts, and employees of the Legal Departments in the Country Directorates.”
  In his discussion of Article 263(c) in this textbook, Judge Jamal Muhammed made it clear that the lower court was under no obligation to raise a sentence following the initial request of the Court of Cassation that it do so.  Rather, the request for a more severe sentence would become an obligation upon the lower court only where the all members of the Court of Cassation had been seized of the issue and held that a more severe sentence should be awarded.

48. It is the contention of counsel for Mr Taha Yaseen Ramadan that Trial Chamber One was under no obligation in law to change the sentence of the convicted person from one of life imprisonment to one of death by hanging.  We would further submit that an error in law was made where the Appellate Chamber failed, despite (amongst other things) the emergency Defence motion of 25 January 2007, to inform the Trial Chamber of this fact.  Finally counsel for the convicted person would express its serious concern over the fact that the judge presiding over the Appellate Chamber, who is also President of this Tribunal, appeared at the courthouse and met at length with the judge presiding over Trial Chamber One, prior to the hearing of 12 February 2007.
Ground 4: Three of the Five Members of Trial Chamber One were Unfamiliar with the Evidence Presented during Trial
49. The judge presiding over the Appellate Chamber is also the President of the Iraqi High Tribunal.  The President of the Iraqi High Tribunal is responsible, under the provisions of Article 7(1)(b) of the IHT Statute, for the assignation of permanent and reserve judges to the trial chambers of the IHT.  The President also has the power under Article 7(1)(c) to assign replacement judges to a trial chamber where a judge or judges are absent from that trial chamber.
50. Two of the permanent members of Trial Chamber One were vacationing outside of Iraq on 12 February 2007, including the judge normally presiding over Trial Chamber One.  Judge Ali Hassan Ali, who served as acting judge presiding over Trial Chamber One on 12 February 2007, was appointed to the Trial Chamber only after the conclusion of the evidentiary proceedings relevant to Mr Taha Yaseen Ramadan, that is, one week prior to the issuance of the Dujayl judgement on 05 November 2006.  In summary, three of the five judges who were requested by the Appellate Chamber to reconsider the sentence of Mr Taha Yaseen Ramadan were not members of Trial Chamber One at the time that the evidence concerning Mr Taha Yaseen Ramadan was heard.  
51. Counsel for Mr Taha Yaseen Ramadan would note that the judges currently absent on vacation with the permission of the President of the Tribunal received no formal notification of the proceedings scheduled for 25 January 2007.  The judges in question were subsequently informed by foreign advisors to the IHT that the proceedings would resume on 12 February 2007, although neither judge could return to Baghdad in time for this session.  
52. It is submitted by counsel for Mr Taha Yaseen Ramadan that it was contrary to the provisions of Article 263(A) of the Law on Criminal Proceedings for Trial Chamber One, as composed on 12 February 2007, to have seized itself of the case at hand.  It is the view of counsel that the absence of two of the regular members of the Trial Chamber on a mere vacation abroad did not constitute sufficient reason to overrule the other provisions of Article 263(A).  This is particularly the case in light of the fact that the President of the Tribunal was long before advised formally by the absent judges of their location as well as their expected date of return to Baghdad.
53. Counsel for the convicted person would additionally submit that, in light of the considerable volume of evidence presented at trial, combined with the heavy schedules of the learned judges recently appointed to Trial Chamber One, it was inconceivable that the replacement and substitute judges had sufficient opportunity to become fully conversant with the relevant evidence and legal reasoning in this case. 
54. It is the contention of counsel for Mr Taha Yaseen Ramadan that the fact that Trial Chamber One handed down a new sentence against the convicted person, despite the fact that a majority of the judges had no knowledge of the case, constituted in and of itself a grave miscarriage of justice.  The judges unfamiliar with this case had insufficient time to afford full consideration to the mitigating and aggravating factors which must be carefully weighed by judges in determining an appropriate sentence.  It is our further submission that full consideration needed to be afforded the relevant mode of criminal liability, that is, Article 15(4).  In particular, it is our submission that careful consideration needed to be given to the question of whether Mr Taha Yaseen Ramadan was found guilty by virtue of acts of omission or, conversely, as a result of premeditated action.  Whilst a lengthy and complex Defence brief covered these issues, the Trial Chamber erred in not permitting the Defence to read this document into the record on 12 February 2007.  Counsel for the convicted person would also note their fear that the Defence brief in question was not read by the members of Trial Chamber One prior to the passing of the sentence of death by hanging.  In the alternative, if the submission was read, it seems beyond the realm of possibility that the complex arguments contained therein were fully considered by the Trial Chamber.  In this respect, we would again point to the absence of written reasons for the death sentence imposed on 12 February 2007.  More generally, counsel for the convicted person would contend that there is an overpowering perception that the verdict announced on 12 February 2007 was made without any consideration of the arguments of the Defence.  We would further submit that this perception alone is sufficient to render the sentence unsafe.
55. There is a wealth of relevant law, binding upon Trial Chamber One, which holds that sentence might be passed only where the Trial Chamber has been afforded sufficient opportunity to weigh carefully all of the evidence relevant to the man being judged.  The requirement that sentence is passed only by those who have considered the evidence might be said to be presumed in Article 14 of the International Covenant on Civil and Political Rights, to which reference was made earlier in this brief.

56. References in Iraqi law to the necessity that judges sitting in judgement of an accused or convicted person review fully the evidence are so numerous that not all of the applicable law can be cited.  By way of example, the attention of the Appellate Chamber is directed to that portion of the Law on Criminal Proceedings which deals with rulings and their reasons.  In particular, Article 213(a) of the Law requires that the verdict of a court must be “based on the extent to which it is satisfied by the evidence presented.”  Article 224(a) of the same law requires that those sitting in judgement in criminal cases explain “the reasons for the court’s ruling and the reasons for the level of sentence passed.”  It is the contention of counsel for Mr Taha Yaseen Ramadan that Trial Chamber One, as constituted on 12 February 2007, was afforded insufficient time (1) to make a finding giving rise to an increase in sentence which was based upon a full reading of the evidence in this case, and (2) to explain the reasons for its decision.
57. Counsel for Mr Taha Yaseen Ramadan would beg the indulgence of the Appellate Chamber in making one additional observation with particular respect to the passage of a sentence of death in this case.  Your attention is drawn to the recent public pronouncements of Louise Arbour.  Madame Arbour is the former Chief Prosecutor of the International Criminal Tribunal for the former Yugoslavia as well as the International Criminal Tribunal for Rwanda.  She later served as a Justice on the Supreme Court of Canada and is currently the United Nations High Commissioner for Human Rights.  It is our submission that the professional experience of Madame Arbour is such that her pronouncements on issues of law are worthy of especial notice.
58. We would respectfully submit that, in any deliberations concerning the sentence to be awarded to the convicted person, it is incumbent upon the Appellate Chamber to take notice of the 03 January 2007 statement of Madame Arbour.  We refer to her remarks that “International law, as it currently stands, only allows the imposition of the death penalty as an exceptional measure within rigorous legal constraints.”
  Of additional relevance to the Trial Chamber is her statement of 15 January 2007, where Madame Arbour noted that “The imposition of the death penalty after a trial and appeal proceedings that do not respect the principles of due process amounts to a violation of the right to life.”
  These fundamental principles of international human rights law are explored at length in the brief filed by the United Nations Commissioner for Human Rights, as a “friend of the court”, with the Tribunal on 08 February 2007.  The non-response of either Trial Chamber One or the Appellate Chamber to this brief has done considerable damage to the reputation of the IHT in international legal circles.

59. We would additionally note that on 24 January 2007, the United Nations Special Rapporteur on the Independence of Judges and Lawyers along with the Chairperson-Rapporteur of the Working Group on Arbitrary Detention issued a statement calling upon the Iraqi authorities to refrain from any further executions in connection with the Dujayl trial.

60. Counsel for Mr Taha Yaseen Ramadan would, in this context, reaffirm their confidence that the Appellate Chamber will deal with this issue in complete conformity with the dictates of international as well as Iraqi law, as well as in accordance with the principles of natural justice.

Ground 5:  IHT Statute, and its Relevant Provisions, take Precedence over the Penal Code (1969) and the Law on Criminal Proceedings (1971)
61. In reaching a decision on the issue of sentencing in the case of Mr Taha Yaseen Ramadan, the Trial and Appellate Chambers of the IHT are not wholly bound by the requirements of the Penal Code and the Law on Criminal Proceedings.
62. The attention of the Appellate Chamber is drawn to Article 24(5) of the IHT Statute, which holds that “The penalty for any crimes under Articles 11, 12, 13 which do not have a counterpart under Iraqi law shall be determined by the […] Chambers taking into account such factors as the gravity of the crime, the individual circumstances of the convicted person, guided by judicial precedents and relevant sentences issued by the international criminal tribunals.”
63. The crime for which Mr Taha Yaseen Ramadan was convicted that lies at the centre of these proceedings is wilful killing as a crime against humanity.  This offence has no clear equivalent under Iraqi law beyond the provisions of Article 12(1)(a) of the Statute of this Tribunal.  
64. In its judgement of 05 November 2006, the Trial Chamber held that Mr Taha Yaseen Ramadan was guilty of wilful killing as a crime against humanity, not as a so-called hands-on killer, but by virtue of his formal legal authority over the Popular Army.  The legal foundations of this finding are found in Article 15(4) of the Statute.  Article 15(4), which deals with command responsibility, is consistent with a well-established concept in international criminal law.  However, Article 15(4) has no equivalent in Iraqi law outside of the Statute of the IHT which was promulgated only on 18 October 2005.  
65. In light of the requirements of Article 24(5) of the IHT Statute, it is the submission of counsel for Mr Taha Yaseen Ramadan that any deliberations concerning the re-sentencing of the convicted person must necessarily take as their starting point the evidence presented at trial as well as the relevant jurisprudence of the international courts.  It is our further submission that the provisions of the Penal Code and the Law on Criminal Proceedings are, in the first instance, of limited relevance to the issue of sentencing in this case.  The remainder of this brief shall therefore deal with the relevant international law before returning, near the end, to the applicable Iraqi law.
Ground 6: Relevant International and Domestic Law in any Consideration of Sentencing
6.1 Introduction

66. Counsel for Mr Taha Yaseen Ramadan do not wish to contest the legal reasons giving rise to the finding of guilt in accordance with the provisions of Articles 12(1)(a) and 15(4) of the IHT Statute.  It is understood by counsel that the time limits within which to do so have passed.  
67. Nevertheless, to assist the Appellate Chamber in its reconsideration of the sentence awarded to Mr Taha Yaseen Ramadan, counsel for the convicted person propose to re-examine in this brief aspects of the legal reasoning put forward by the Trial Chamber as well as the Appellate Chamber in their respective judgements of 05 November 2006 and 26 December 2006.  In so doing, counsel for the convicted person will attempt to demonstrate why the appropriate sentence in this case cannot be death by hanging.  Our arguments will be rooted, in the main, in the findings of recognised scholars as well as in the domestic law of certain western nations and the judgements of several international criminal tribunals.  We shall concern ourselves in particular with the provisions of Article 15(4), which deals with the law of command responsibility. 
6.2 Origins, Legal Requirements  and Customary International Law Status of 
Article 15(4)

68. The concept of command responsibility as codified in the IHT Statute follows closely the language used in the Statute of the International Criminal Tribunal for the Former Yugoslavia, at Article 7(3), and the Statute of the International Criminal Tribunal for Rwanda, at Article 6(3).  Article 15(4) of the IHT Statute, Article 6(3) of the ICTR Statute, and Article 7(3) of the ICTY Statute are rooted in the provisions of Article 86(2) of Additional Protocol I (1977) to the Geneva Conventions.
  Article 86(2), which constituted the first attempt to codify command responsibility as a mode of liability in international criminal law, states: 

The fact that a breach of the [Geneva] Conventions or of this Protocol was committed by a subordinate does not absolve his superiors from penal or disciplinary responsibility, as the case may be, if they knew, or had information which should have enabled them to conclude in the circumstances at the time, that [the subordinate] was committing or was going to commit such a breach and if they did not take all feasible measures within their power to prevent or repress the breach.

69. Counsel for Mr Taha Yaseen Ramadan would concede that there is today no meaningful dispute amongst jurists over the broad principle that a commander is responsible for the prevention or, in the alternative, the punishment of misconduct by his subordinates.  Put another way, command responsibility is firmly established as a mode of liability in international criminal law.  However, counsel for the convicted person would note in passing that the finding of both the Trial and Appellate Chambers of the applicability of Article 15(4), in connection with the underlying acts which took place at Dujayl in July 1982, constitutes something of a minor juridical revolution.  In particular, the finding of individual criminal responsibility on the basis of command responsibility in a case such as Dujayl constitutes the first time that command responsibility has served as the basis for a finding of individual criminal responsibility by either a domestic or international court in connection with underlying acts unrelated to an armed conflict of any kind.  We would note in passing that there is no indication in either the Trial or Appeal Judgement that this minor juridical revolution was intended by the learned judges considering this case.  
70. The more relevant point, at this juncture, is to reiterate that command responsibility, as found in Article 15(4), differs significantly from the other modes of liability provided for in the IHT Statute at Article 15(2).  This is particularly the case where the mental elements of the various modes of liability are under consideration.  Whereas the modes of liability found in Article 15(2) constitute crimes of commission and require varying degrees and types of criminal intent, violations of Article 15(4) constitute crimes of omission.  Put another way, Article 15(4) is used to punish commanders not for what they did, but for what they failed to do.  Counsel would ask the Appellate Chamber to take careful notice of this broad distinction, because it serves of the foundation of our argument, which will be made at length later in this brief, that a crime of omission cannot under any circumstances give rise to a sentence of death by hanging under the provisions of the Iraqi Penal Code.
71. At the close of the evidentiary proceedings in the Dujayl trial in July 2006, counsel for Mr Taha Yaseen Ramadan made oral and written pleadings which dealt at length with the seven legal requirements for a finding of criminal responsibility for the unlawful actions of subordinates under the provisions of Article 15(4).  These seven legal requirements are rooted in the jurisprudence of international tribunals that have considered command responsibility.
72. As the issue at hand is no longer the guilt or innocence of an accused person, but rather the appropriate sentence that he should be awarded in light of a finding of criminal responsibility, there is no need to revisit these seven legal requirements – save for one exception.  We refer in particular to the mental requirement for a finding of criminal command responsibility.  It is the submission of counsel for Mr Taha Yaseen Ramadan that the nature of this mental requirement, as elucidated in a large body of international jurisprudence, would render both unlawful and unjust any sentence of death by hanging in this particular case.
6.3 Review of Mental Requirement for a Finding of Criminal Responsibility under 

Article 15(4)
73. Counsel for the convicted person propose to examine the nature of this legal requirement in some detail.  It is our submission that the precise nature of the mental requirement lies at the centre of any determination of whether a sentence of death by hanging is appropriate under Iraqi law in light of the finding of criminal liability under the provisions of Article 15(4).  
74. In exploring the mental requirement for a finding of criminal command responsibility, we shall seek to demonstrate to the satisfaction of Trial Chamber One that command responsibility cannot be confused with either strict liability or criminal intent.  Nor, in our submission, should the mental requirement for any finding of criminal liability under Article 15(4) be equated with the mental state of recklessness.  Rather, it is our submission that it has generally been held by international courts that the failure to “know”, even where one “had reason to know”, has, for the most part, been found to be akin to negligence, rather than to be a state of mind approaching recklessness.  In no case has the failure to “know” where one “had reason to know” been equated by an international court with intention, which is more serious still than recklessness.
6.3.1 Intention

75. “Intention”, or criminal intent, is a concept well known in Iraqi law.  However, we will turn in the first instance to its definition in Anglo-American jurisprudence, because it is Anglo-American law, along with the law of France, which has had the most profound effect upon the development of international criminal law.  The Oxford Dictionary of Law describes intention as “The state of mind of one who aims to bring about a particular consequence […]  A person is assumed to intend those consequences of his acts that are inevitable but cannot be presumed to intend a consequence merely because it is probable or natural.”

76. Counsel for Mr Taha Yaseen Ramadan are confident in asserting that there is not a single judgement in either international or domestic law that equates the mental requirement for a finding of criminal command responsibility with intention.

6.3.2 Recklessness

77. “Recklessness” is likewise known in Iraqi law.  However, as we are considering these concepts at this juncture in the context of international criminal law, we would note that the aforementioned dictionary of law defines recklessness as a state of mind “that amounts to less than intention but more than negligence […] Recklessness has normally been held to have a subjective meaning of being aware of the risk of a particular consequence arising from one’s actions but deciding nonetheless to continue with one’s actions and take the risk.”

6.3.3 Negligence
78. The United States Model Penal Code states that a person acts negligently “when he should be aware of a substantial and unjustifiable risk that the material elements exists or will result from [his] conduct.”  Moreover, a person is negligent where he fails to perceive that his risk “involves a gross deviation from the standard of care that a reasonable person would observe in [his] situation.”
  The same Model Penal Code distinguishes clearly between negligence and recklessness, noting that negligence rises to the level of recklessness where a person perceives the risk but consciously disregards it.
  For its part, the Oxford Dictionary of Law defines negligence as “Carelessness amounting to the culpable breach of a duty: failure to do something that a reasonable man (i.e. an average responsible citizen) would do, or something that a reasonable man would not do.”  This same source notes that the “main example of a serious crime that may be committed by negligence is manslaughter.”

79. In Iraqi law, the distinction between negligence and recklessness was succinctly identified by the Court of Cassation in its judgement of 02 August 1981, where it held that a government department was responsible for the damage caused by the reckless driving of one of its drivers (who was speeding in a crowded area whilst intoxicated) on the grounds that the Department had been negligent in monitoring his conduct.

6.4 Strict Liability is Not Applicable in the Case of Article 15(4)

80. Prior to turning to a further discussion of the reasons why defence counsel hold that the correct mental requirement for a finding of criminal command responsibility is akin to negligence, we find it necessary to submit that under no circumstances can an accused person be found criminally liable for the misconduct of his subordinates merely by virtue of the fact that he was their commander.  Put another way, the responsibility of Mr Taha Yaseen Ramadan for any and all misconduct by his subordinates was not, in law, absolute.
81. It is the submission of counsel for the convicted person that the legal reasons proffered in the judgements of both the Trial and Appellate Chambers for the finding of criminal liability under the provisions of Article 15(4) come, at times, close to the imposition of a strict liability standard.  Counsel for the convicted person understand “strict liability” to mean that the convicted person was convicted on the (in this case erroneous) grounds that there was no requirement to prove the state of mind of Mr Taha Yaseen Ramadan at the time that members of the Popular Army were undertaking the acts ascribed to them by the Trial Chamber in its findings with respect to the underlying acts.  Strict liability is unknown in international criminal law and, in most domestic legal systems, strict liability is limited to certain statutory offences such as violations of traffic regulations.

82. Counsel do not wish to criticise the legal reasoning of either the Trial or Appellate Chambers.  We would, however, beg your indulgence in highlighting what we believe is a mistake in law which could give rise to a grievous error in sentencing.  In particular, we would point to the assertion of the Appellate Chamber in its judgement of 26 December 2006 that “His [Taha Yaseen Ramadan’s] failure to act is enough to hold him criminally responsible for actions committed by his subordinates.”
  It is with the utmost respect for the learned judges of both Trial Chamber One and the Appellate Chamber that we submit that assertions such as this constitute a misunderstanding of the legal requirements for a finding of criminal command responsibility under Article 15(4).  
83. The most famous – or, rather, infamous – example of a tribunal imposing strict liability upon an accused in a case involving command responsibility is Yamashita.
  During the Second World War, General Tomoyuki Yamashita commanded a large force of Japanese troops, many of whom were found to have perpetrated atrocities against civilians as well as prisoners of war.  A Tribunal established by the then-recently victorious United States found Yamashita criminally liable for the misconduct of these subordinates by virtue only of the failure of the accused to act.  Yamashita was executed following the failure of his appeals.  
84. The scholarly discussion of this case is voluminous and, in the main, highly critical.  There has for some years been a scholarly consensus that Yamashita might well have been morally culpable; the criticism of the proceedings against him is in the main unrelated to the fact that he was eventually executed.  Rather, scholarly opinion is highly critical of this case on the grounds that the United States Military Commission which heard the case found Yamashita guilty without, evidently, requiring proof of the mental requirement for a finding of criminal command responsibility.  Put another way, the Commission sitting in judgement of the accused appears not to have required evidence in support of the requirement that Yamashita knew, or had reason to know, about the criminal actions of his subordinates.  As such, the due process rights of the accused were, in this case, violated not only during trial but also on appeal.  One scholar has recently characterised his conviction on a strict liability basis as “an example of judicially-sanctioned vengeance, rather than justifiable retribution.”  This same scholar added that, in the case of Yamashita, “the doctrine of command responsibility began as an instrument of victor’s justice, rather than as a well-considered theory of criminality.”

85. There is no doubt in the minds of counsel for Mr Taha Yaseen Ramadan that the Appellate Chamber will be keen to avoid this trap, that is, we are of no doubt that your aim is justice, not vengeance.  It is concomitantly our submission that to do justice in this case, it is necessary to avoid the imposition of a strict liability standard upon the person convicted in this case.  Rather, we would submit that the necessary reconsideration of the case of Mr Taha Yaseen Ramadan, in light of the finding of Trial Chamber One that he should be sentenced to death by hanging, must focus squarely on the factual and legal meaning of the “knew, or had reason to know” mental requirement for a finding of command responsibility.
86. In addition to the scholarly criticism of Yamashita, there is a good deal of jurisprudence which supports the necessity of focussing squarely on the mental element where a failure to exercise properly command responsibility has been alleged.  One of the leading scholars in the field of the law of armed conflict has observed that the Allied Tribunals which convened in Europe following the Second World War were consistent in rejecting the strict liability standard which had been imposed on Yamashita during his trial by US authorities in the Philippines.
  More recently, the Appeals Chamber of the International Criminal Tribunal for the former Yugoslavia (ICTY) rejected the strict liability standard in the context of command responsibility, noting that the fact that an accused person had held formal authority over a subordinate found to have perpetrated criminal acts was only one factor which might be considered in determining the level of knowledge possessed by the accused concerning the misconduct of his subordinates.  Put another way, the ICTY Appeals Chamber rejected a standard of strict liability where criminal command responsibility has been alleged.
   
87. The finding of the Appeals Chamber in Blaškić (as just noted) echoed the views of a judge expressed twenty-five years prior during a trial concerned with the massacre of unarmed civilians in My Lai, Vietnam.  In his address to the jury, the judge presiding noted that “the commander-subordinate relationship alone will not allow inference of knowledge” of wrongdoing by the subordinates of the accused.
  Similar findings have been made by the Trial Chambers of the International Criminal Tribunal for Rwanda.  For instance, in Semanza, the Trial Chamber held:
Criminal liability based on superior responsibility will not attach on the basis of strict liability simply because an individual is in a chain of command with authority over a given geographic area.  Whilst the individual’s position in the command hierarchy is considered a significant indicator that the superior knew or had reason to know about the actions of his subordinates, knowledge will not be presumed from the status alone.

Like findings were made by the Trial Chambers hearing Bagilishema and

Akayesu.

6.5 Mental Requirement of Article 15(4) is Akin to Negligence

88. It is the submission of counsel for Mr Taha Yaseen Ramadan that the correct mental requirement for a finding of criminal command responsibility under Article 15(4) is akin to negligence.  In support of this contention we shall cite several international judgements as well as scholarly opinion.

89.  In the post-Second World War Hostage case, the United States Tribunal hearing the evidence found that commanders were “obliged to know” about the conduct of their subordinates.
  This established a subjective standard of knowledge, which one commentator has likened to a “should-have-known standard.”
  The decision of the Tribunal to assess the mental element of criminal command responsibility in accordance with a subjective standard differed from the objective standard employed in Yamashita, where the Commission would appear to have concluded that because crimes were perpetrated by the subordinates of the accused Yamashita, Yamashita must have known about these crimes.
  
90. In the post-Second World War High Command trial, the United States Tribunal hearing the case found that where subordinates in the field had been found to have perpetrated criminal acts:
Criminality does not attach to every individual in this chain of command from that fact alone.  There must be a personal dereliction.  That can occur only where the act is directly traceable to him or where his failure to properly supervise his subordinates constitutes criminal negligence on his part.

91. As one commentator has noted, it is unclear “what level of negligence the Tribunal was advocating” in that part of its judgement which concerned the mental requirement for a finding of criminal command responsibility.
  However, what was not in dispute was the establishment, at least in broad terms, of a negligence, rather than a recklessness, standard.

92. In its judgement, the International Military Tribunal for the Far East found that where a commander should have had knowledge concerning the unlawful behaviour of his subordinates, the failure of the commander to acquire this knowledge must be ascribed to “negligence”.
  Likewise, a post-Second World War French court found that it is a commander’s “duty to know what occurs in his organization, and lack of knowledge, therefore, can only be the result of criminal negligence.”
  The findings in both of these cases were found to be correct by the Trial Chamber in Blaškić.

93. International and domestic courts did not, in the main, deal with the problem of command responsibility between 1950 and the establishment of the ICTY in 1994.  However, the first effort to codify this mode of criminal liability was witnessed in the 1970s.  The effort eventually gave rise to Article 86(2) of Additional Protocol I, to which reference has already been made in this brief.  A review of the drafting history of Article 86(2) gives rise to some debate concerning whether the drafters of the Article meant to impose a negligence or recklessness standard.  In the event, one scholar has noted that whereas “the legislative history of Article 86 may prescribe an elevated [mental state], the statutory language can easily be interpreted to require only an objective negligence standard.”

94. This same scholar has asserted that Article 7(3) of the ICTY Statute “preserves – at least facially – a ‘negligence’ [mental] standard”.
  Counsel for Mr Taha Yaseen Ramadan would remind the Trial Chamber that Article 7(3) codifies command responsibility in language virtually indistinguishable from that found in Article 15(4) of the IHT Statute.

95. Perhaps unsurprisingly, the jurisprudence of the ICTY as well as the ICTR lend strong support to a finding that the proper mental requirement for a finding of criminal command responsibility is the relatively low negligence standard.  It is our further submission that whereas this interpretation worked against Mr Taha Yaseen Ramadan when the Trial Chamber was deliberating the question of his criminal liability, this same aspect of international law works very much to his advantage in any consideration of an appropriate sentence in light of a finding of criminal responsibility under Article 15(4).
96. In Bagilishema, a Trial Chamber of the ICTR cited with approval the findings of the ICTY Trial Chambers in Blaškić and Čelibići:

It is the Chamber’s view that a superior possesses or will be imputed the [mental element] required to incur criminal liability where:

he or she had actual knowledge, established through direct or circumstantial evidence, that his or her subordinates were about to commit, were committing, or had committed, a crime under the Statutes; or,

he or she had information which put him or her on notice of the risk of such offences by indicating the need for additional investigation in order to ascertain whether such offences were about to be committed, were being committed, or had been committed, by subordinates; or,

the absence of knowledge is the result of negligence in the discharge of the superior’s duties; that is, where the superior failed to exercise the means available to him or her to learn of the offences, and under the circumstances he or she should have known.

97. Counsel for Mr Taha Yaseen Ramadan would be remiss in the execution of their duties as members of the Lawyers’ Association were we not to disclose that in its review of the Trial Chamber judgements in Čelibići and Blaškić, the ICTY Appeals Chamber may have raised the mental requirement from one of negligence to something more serious than simple negligence which, it is here submitted, still falls below the level of recklessness.
  In Čelibići, for instance, the Appeals Chamber used the term “seriously negligent” in its characterisation of the failure of a commander to obtain relevant information.
  In neither case cited here does the Appeals Chamber employ the term recklessness in the context of its discussion of the had-reason-to-know standard.

98. We would concede that all of this might be somewhat confusing, that is, the question might still remain in the collective mind of the Appellate Chamber of the IHT: “What is the appropriate mental standard to apply for a finding of criminal command responsibility?”

99. In response to this question, counsel for the convicted person would submit that the appropriate standard remains somewhere within the parameters of negligence as understood in domestic (including Iraqi) law.  Most certainly, it cannot be said, with reference to the relevant jurisprudence, that the standard is one akin to recklessness or criminal intent.  The more expansive definitions of command and superior responsibility found in the Statute of the International Criminal Court at Article 28 have led more than one scholar to conclude that, when the new definition is tested in practice, “the likely result will be that international courts [will] recognize negligence as the minimum [mental state] for military commanders and recklessness as the minimum [mental state] for civilian superiors.”
  In this respect, the Trial Chamber is reminded that Mr Taha Yaseen Ramadan was prosecuted as a military commander, that is, as the Commander of the Popular Army.
Ground 7: Additional Evidence

100. The Appellate Chamber will recall that a matter of some dispute at trial was the role played by the accused on an evidently ad hoc committee formed in response to the assassination attempt perpetrated at Dujayl in July 1982.  The accused steadfastly maintained that he played no significant role on the said committee and had at the time no knowledge of the response of the security and other organs of the Baathist regime to the attempt upon the life of the then-President.
101. Counsel for the convicted person recently requested that an officer of the IHT review all known contemporaneously-generated documentation relating to the Dujayl case, whether or not the materials were introduced into evidence.  The said official has reported that the documentation in question amounts to approximately ten-thousand pages in the Arabic language.  This same official has indicated that the materials were reviewed twice, in their entirety.  With the exception of a single document, described below, there is no mention of Mr Taha Yaseen Ramadan, by name or by title, nor is there any mention of the Popular Army, in the documentary holdings made available for review.
7.1 Document dated 20 July 1982

102. The only document of relevance uncovered by this review is dated 20 July 1982 and bears evidence registration numbers IST.A4018.011.004 through IST.A4018.011.010.  It would appear to be a memorandum from the Director of the General Security Directorate to the First Deputy Prime Minister.  The document consists of a report concerning a one-day operation by the Popular Army, the Mukhabarat and the General Security Service to clear a portion of the orchards around Dujayl of suspected fighters.  According to the report, during the course of the said operation, a number of individuals were detained and weapons were seized.  The performance of the Popular Army during this operation was characterised by the Director of the General Security Directorate as having suffered from, amongst other things, a lack of command and control.

103. It is the submission of counsel for Mr Taha Yaseen Ramadan that this review process as well as the document in question are significant on a number of grounds.  
104. Counsel for the convicted person would note, in particular, that this piece of evidence, seen in the context of the wider search for new evidence, demonstrates that the only knowledge the convicted person can be said to have possessed with respect to the activities of the Popular Army in Dujayl concerns a perfectly legitimate (in law) operation to clear armed opposition figures from an area where, it was believed, an assassination attempt had been organised and executed against the life of the-then President.  Put another way, this piece of evidence did not provide its recipient with additional information concerning the campaign of repression which had commenced twelve days earlier, that is, on or about 08 July 1982.  Nor did the document inform its recipient, as would have been expected in light of an exchange between high-level personages, that the Popular Army was involved in other security operations in Dujayl which were later characterised during the Dujayl trial as having been criminal in nature.  In light of the contents of this document, counsel for the convicted person would call into question whether there was, as Trial Chamber One found in its judgement, anything additional concerning the activities of the Popular Army which Mr Taha Yaseen Ramadan might have known.

7.2 Knowledge Cannot be Presumed

105.  It is an axiom of justice that in cases of doubt, the benefit of this doubt must be afforded to the accused.  This guiding principle was enunciated shortly before his death by the late President of this Tribunal.
  Counsel for Mr Taha Yaseen Ramadan would submit that, in light of this new evidence, seen in the context of an exhaustive search for additional evidence, that this is a case where the benefit of the doubt must be afforded the person who has already been convicted.
106. In this context, we would direct the attention of the Appellate Chamber to the finding of the Trial Chamber in Čelibići:
in the absence of direct evidence of a superior’s knowledge of the offences committed by his subordinates, such knowledge cannot be presumed, but must be established by way of circumstantial evidence.

The view of the Čelibići Trial Chamber on the impermissibility of a presumption of knowledge in the absence of supporting evidence has subsequently been cited with approval in numerous ICTY and ICTR judgements, at both the trial and appellate levels.

107. In light of the new evidence, seen in the context of the exhaustive evidence review, counsel for the convicted person would submit that it would be incorrect for the Trial Chamber to find that Mr Taha Yaseen Ramadan knew of the involvement of the Popular Army in indisputably criminal acts in Dujayl in July 1982.  We would further submit that it would be incorrect in law for the Trial Chamber to presume such knowledge.  Finally, we would note that in the absence of reliable evidence demonstrating the involvement of the Popular Army in crimes perpetrated in Dujayl in July 1982, it might be questioned whether there was, in fact, information about which Mr Taha Yaseen Ramadan should have known, in his capacity as commander of the Popular Army.
108. Counsel would concede that should the Appellate Chamber, in its wisdom, conclude otherwise, the failure of the convicted person to have acquired information concerning the criminal conduct of his subordinates in Dujayl during the month of July 1982 would have constituted negligence – rather than recklessness or criminal intent – on his part.

Submissions Concerning the Relevant Iraqi Law

109. The Appellate Chamber is reminded that Iraqi law distinguishes between, amongst other mental states, negligence, recklessness and criminal intent.

110. Counsel would draw the attention of the Appellate Chamber to Articles 33 through 38 of the Iraqi Penal Code, which was in force in July 1982 and remains in force today.  In particular, we would note that Article 34 provides, amongst other things, that “An offence is premeditated if the offender has criminal intent.”  At the same time, Article 35 notes: 
An offence is not premeditated if the criminal consequence occurs as a result of a mistake on the part of the offender whether or not this mistake is due to negligence.

111. In both international and domestic courts, the punishment for crimes with a negligence mental requirement is invariably less severe than the punishment afforded those found to have committed a crime with a higher mental requirement.  It is the submission of counsel that this is in accordance not only with the principles of justice shared by all civilised people, but it is also consistent with common sense.  As the great American jurist, Oliver Wendell Holmes, observed in the nineteenth century, “even a dog distinguishes between being stumbled over and being kicked.”

112. Iraqi law uses rather more juridical language in determining the appropriate sentence where a person is convicted of killing one or more persons.  In particular, judges are given considerable leeway in determining whether a person convicted of killing another should be awarded a custodial sentence or, in clearly-defined cases, a sentence of death by hanging.
113. The Penal Code (1969) provides at Article 406(1)(a) that a convicted person should be sentenced to death by hanging where the killing was premeditated.  It is the submission of counsel that the killings for which Trial Chamber One found the convicted person criminally responsible were not, in law, premeditated.  More specifically, we have argued at some length that international as well as domestic law provides clearly that the mental element for a finding of criminal liability through command responsibility is one of negligence.

114. Counsel for Mr Taha Yaseen Ramadan would point out that, as the mental requirement for a conviction under Article 15(4) is negligence, the crime of which he was found guilty – that is, Article 12(1)(a), being a crime against humanity, wilful killing – is most properly equated, under the terms of Article  24(5) of the IHT Statute, with manslaughter.  

115. In this context, we would remind the Trial Chamber that manslaughter is dealt with in the Iraqi Penal Code (1969) at Article 411(1) as follows:

Any person who accidentally kills another or causes him to be killed without premeditation so that it is the result of negligence, thoughtlessness, lack of due care and attention or lack of regard for any law, regulation or decree is punishable by detention plus a fine or by one of those penalties.

116. It is the submission of counsel for Mr Taha Yaseen Ramadan that, in light of the mental requirement for a finding of criminal liability through the international law of command responsibility, it logically follows that any conviction for wilful killing under Article 12(1)(a), which has no equivalent in Iraqi law outside of the IHT Statute, is properly equated with the crime and punishment required for the offence of manslaughter.

Relief Sought
117. It is respectfully submitted that the Appellate Chamber:

(1) Strike down the death penalty awarded by Trial Chamber One on 12 February 2007; or, in the alternative,
(2) Suspend proceedings until such time as Trial Chamber One has issued its reasons for the change in sentence ordered by the Trial Chamber on 12 February 2007; and
(3) Seize itself of the new evidence in this case as well as the legal arguments submitted by the Defence as well as Trial Chamber One, at such time as Trial Chamber One conforms to the requirement in Iraqi law that a chambers are compelled to issue written reasons for their findings.
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