IN THE IRAQI HIGH TRIBUNAL

IN THE MATTER OF A RESPONSE TO THE PROSECUTOR APPEALING THE DECISION DATED 05/11/2006 CONFIRMED BY THE APPELLATE CHAMBER DECISION 29/C/2006 DATED 26/12/2006
RESPONDANT:  TAHA YASSIN RAMADAN
This is an urgent response and notification to the Iraqi High Tribunal in session on the 25th January 2007 in the matter of the above Respondent.

The Respondent was convicted by the Iraqi High Tribunal on the 5th November 2006 and filed an appeal against conviction on the 3rd December 2006.

On the 26th December 2006 the Appeal Chamber rejected the Appeal and confirmed the sentence of life imprisonment.
The Public Prosecutor appealed the decision of the Iraqi High Tribunal dated 05/11/2006 and the Appellate Chamber effected the following decision found at the ultimate paragraph of its decision dated 26/12/2006:

"This Court further upholds the decision of conviction and punishment related to the convict Taha Yassin Ramadan for committing murder as a crime against humanity 

according to Article (12/First/A) by the dictates of Article (15/Frist, Second, Third, 

Fourth and Fifth) of the Iraqi High Tribunal law no. (10) of the year 2005 and 

pursuant to Article (406/1/A) of penal code no. (111) of the year 1969 as amended by 

the dictates of Article (24) of the Iraqi High Tribunal law and the repeal of the 

sentencing paragraph related to the punishment of life imprisonment and to return the 

case file to its tribunal for the purpose of strengthening the penalty against him and 

raising it to the appropriate legal limit."
Yet, it is submitted that Article 24 of the IHT which states as follows has no relevance to any question of rehearing:


"Article 24
First: The penalties imposed by the Tribunal shall be those prescribed by the Penal Code No. 111 of 1969, except for a sentence of life imprisonment that means the remaining natural life of the convicted person, taking into account the provisions stipulated in Article 17 of this Law.

Second: The penalties for the crimes under Article 14 of this Statute shall be those prescribed under Iraqi Penal Code and other penal laws.

Third: Taking into account paragraphs Fourth and Fifth of this article, the Trial Chambers shall determine the penalties for the crimes under Articles 11, 12 and 13 of this Law
Fourth: A person convicted of crimes stipulated in the Penal Code shall be punished if committed:

A. Murder or rape as defined under the Penal Code.

B.Complicity in the commission of murder or rape.

Fifth: The penalty for any crimes under Articles 11, 12, 13 which do not have a counterpart under Iraqi law shall be determined by the Trial Chambers taking into account such factors as the gravity of the crime, the individual circumstances of the convicted person, guided by judicial precedents and relevant sentences issued by the

international criminal tribunals.

Sixth: The Trial Chambers may order the forfeiture of assets, property or proceeds derived directly or indirectly from a crime, without prejudice to the rights of the bona fide third parties.

Seventh: In accordance with Article 307 of the Code of Criminal Procedure, the Trial Chambers shall have the authority to confiscate any material or goods prohibited by law regardless of whether the case has been discharged for any lawful reason.

There is absolutely nothing contained within the said Article that permits, as ordered by the Appellate Chamber to increase the said sentence or even to refer the sentence aspect back to the Iraqi Higher Tribunal.
It follows that the FIRST SUBMISSION is that as a matter of law the Iraqi High Tribunal are functus officio thus lack any jurisdiction to hear the said case since there is nothing contained in Article 24 of the Iraqi High Tribunal Law which permits any type of re-hearing/sentence.

The Public Prosecutor has appealed the decision and judgment of the Iraqi High Tribunal on a date unknown.
The Court of Cassation was as per its own judgment:


"formed on December 12, 2006"

Para 254 of the Law on Criminal Proceedings 1971 states as follows:

" A. If the Criminal Court has issued a sentence of death or life imprisonment, it must send a file on the case to the Court of Cassation within ten days of the issue of the judgment, so that it can be reviewed for cassation, even if an appeal has not been lodged. 

B. The Court of Cassation accepts statements submitted by the accused and those involved in the case before it issues its decision."
The Judgment of the Court of Cassation states as follows:

"The file was received according to a letter from the First Criminal Court number 1/E/2005, on 11/14/2006 to consider it as an appeal according to rule (66/B) of he Procedural Rules and (254/A) of Criminal Procedures."

Whilst prima facia it would appear that the First Criminal Court has only just by one day complied with para.254/A of the said Rules on Criminal Proceedings 1971 it has not, by virtue of its formation on 12/12/2006 complied with the full extent of para.254/A since it could not "review" as required by the said Para 254/A a matter "within ten days" when the Court of Cassation by its own admission was formed on the 12/12/2006.
The SECOND SUBMISSION is that the said Iraqi High Tribunal is further functus officio and lacking in jurisdiction since the Court of Cassation's decision dated 26/12/2006 was delivered by a Court that must be deemed a nullity as it failed to consider the appeals of BOTH the Prosecution and the Defense on the time frame dictated by the said Law on Criminal Proceedings Para.254/A relied upon by the opening preamble of the decision of the Court of Cassation namely "within ten days" of 5th November 2006 by its own admission that the said Court of Cassation was formed on the "12th December 2006".
It is submitted that the only course now available to the Iraqi High Tribunal bearing in mind all time elements contained within the various statutes have expired that there cannot be any question of any re-sentence and that the Court do allow a period of time within reason for the legal representatives of the Respondent to file an application for any equitable and just remedy deemed appropriate including but not limited to acquittal for lack of jurisdiction or retrial.
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